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Where a court  o f  competent j u r i s d i c t i o n  h a s  
d e n i e d  t h e  p r o t e s t e r ' s  motion f o r  a p r e l i m i -  
n a r y  i n j u n c t i o n  b u t  h a s  n o t  d i s m i s s e d  t h e  
c a s e  or r e u u e s t e d  a n  a d v i s o r y  o p i n i o n  from 
GAO, GAO w i l l  not r e v i e w  t h e  m a t t e r .  

Ray S t a n g l a n d  p r o t e s t s  t h e  award o f  a c o n t r a c t  to  
J e r r y  M u c k l e r  by t h e  Depar tment  o f  A g r i c u l t u r e  under  
i n v i t a t i o n  for b i d s  N o .  R2-03-84-64 fo r  t h i n n i n g  s e r v i c e s  
i n  government  f o r e s t s .  We d i s m i s s  t h e  p r o t e s t .  

S t a n g l a n d ,  t h e  second low b i d d e r ,  c o n t e n d s  t h a t  t h e  
agency i m p r o p e r l y  p e r m i t t e d  Muckler ,  t h e  low b i d d e r ,  t o  
correct  h i s  b i d .  S t a n g l a n d  a s s e r t s  t h a t  there  was n o  
c o n v i n c i n g  e v i d e n c e  a s  t o  w h a t  p r i c e  Muckler  i n t e n d e d  to  
b i d .  

Whi le  t h i s  p r o t e s t  was p e n d i n g ,  S t a n g l a n d  f i l e d  s u i t  
i n  t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  Dis t r ic t  of 
Sou th  Dakota ,  Western D i v i s i o n  ( C i v i l  A c t i o n  N o .  8 4 - 5 1 5 2 ) ,  
f o r  a t empora ry  r e s t r a i n i n g  o r d e r  (TRO) and a p r e l i m i n a r y  
i n j u n c t i o n  t o  e n j o i n  c o n t r a c t  p e r f o r m a n c e  u n t i l  our O f f i c e  
r e s o l v  ed S t ang  1 and s p r o  t e s  t . 

T h e  cour t  d e n i e d  t h e  TRO o n  O c t o b e r  29 ,  1984. On 
November 6 ,  i t  h e l d  an  e v i d e n t i a r y  h e a r i n g ,  i n c l u d i n g  
t e s t i m o n y  from S t a n g l a n d  and Muckler ,  on t h e  p r e l i m i n a r y  
i n j u n c t i o n  r e q u e s t .  The court s u b s e q u e n t l y  d e n i e d  t h e  
p r e l i m i n a r y  i n j u n c t i o n ,  f i n d i n g  t h a t  t h e  agency  had made 
" a  c r e d i b i l i t y  d e t e r m i n a t i o n  and t h a t  t he re  was a r a t i o n a l  
b a s i s  for i ts  d e c i s i o n . "  The court  h a s  informed u s  t h a t  
t h e  s u i t  h a s  n o t  been d i s m i s s e d  and t h a t  i t  d o e s  not want 
an o p i n i o n  from our O f f i c e .  
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As a q e n e r a l  r u l e ,  o u r  O f f i c e  w i l l  n o t  d e c i d e  mat ters  
w h e r e  t h e  i s s u e s  i n v o l v e d  are before a c o u r t  of c o m p e t e n t  
j u r i s d i c t i o n  or h a v e  b e e n  dec ided  o n  t h e  merits by s u c h  a 
c o u r t .  4 C.F.R.  6' 2 1 . 1 0  ( 1 9 8 4 ) .  W e  w i l l ,  however, g i v e  
a n  a d v i s o r y  o p i n i o n  w h e r e  t h e  c o u r t  r e q u e s t s ,  e x p e c t s ,  o r  
o t h e r w i s e  e x p r e s s e s  a n  i n t e r e s t  i n  o u r  views.  See B l a c k  
C o n s t r u c t i o n  Corp., R-213823,  A p r .  6 ,  1 9 8 4 ,  84-1 CPD (I 378. 
W e  w i l l  a l s o  r e v i e w  a protest  i f  t h e  c o u r t  a c t i o n  h a s  b e e n  
d i s m i s s e d  w i t h o u t  p r e j u d i c e .  See Optimum Systems, I n c . ,  5 6  
Comp.  Gen. 9 3 4  ( 1 9 7 7 ) ,  7 7 - 2  CPI) (I 1 6 5 .  T h e  r e a s o n  is t h a t  
a d i s m i s s a l  w i t h o u t  p r e j u d i c e  q e n e r a l l y  leaves t h e  pa r t i e s  
i n  t h e  same p o s i t i o n  t h e y  w o u l d  h a v e  b e e n  i f  n o  c o u r t  
a c t i o n  had b e e n  b r o u q h t .  Moore v. S t .  L o u i s  M u s i c  S u p p l y  
Co., I n c . ,  5 3 9  F.2d 1 1 9 1  ( 8 t h  C i r .  1 9 7 6 ) .  

- 

- 

As p o i n t e d  o u t  above, t h e  c o u r t  h e r e  is n o t  i n t e r e s t e d  
i n  o u r  o p i n i o n  a n d  a l t h o u g h  it d e n i e d  t h e  p r e l i m i n a r y  
i n j u n c t i o n ,  i t  h a s  n o t  d i s m i s s e d  t h e  case, w i t h  o r  w i t h o u t  
p r e j u d i c e .  r Jnder  these c i r c u m s t a n c e s ,  w e  w i l l  n o t  review 
t h e  protest .  

The  protest  is d i s m i s s e d .  

d ! J * d , C a ,  
Harry R. Van Cleve 
G e n e r a l  C o u n s e l  

- 2 -  

! 




